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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 



ANTHONY BRAGDON, 

Petitioner 



V. 



UNITED STATES. 



Respondent. 



Criminal Action No. F-413 1-91 



MEMORANDUM IN ST JPPQRT OF ANTHONY BRAGDON'S S 2.1-110 PETITION 

PRELIMINARY STATEMENT 

This Petition presents the ftmdamental issue of whether the Government can keep 
an individual incarcerated on the basis of perjured testimony by the FBI Examiner who provided 
the central physical evidence in the case. Petitioner Anthony Bragdon was convicted of 
attempted rape and a firearms charge in a prosecution in which the sole contested issue was 
whether sexual intercourse actually took place. FBI Special Agent Michael P. Malone presented 
the Government's only physical evidence - carpet fibers found on the complainant's underwear 
that purportedly came from Mr. Bragdon's apartment - tending to show that sexual activity did 
indeed occur. After Mr. Bragdon had spent almost 10 years in prison, the Government disclosed 
that Special Agent Malone testified falsely in Mr. Bragdon's trial about this physical evidence. 
Mr. Bragdon respectfiilly asks this Court to set aside or vacate his convicfion and sentence to 
correct this injustice. 

Unlike other situations where there is either (a) ambiguity as to the falsity of the 
testimony, or (b) uncertainty as to the materiality of the false testimony, in this case diere can be 
no reasonable dispute as to either issue. The Government's own independent report estabhshes 
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that Special Agent Malone's testimony was false. Moreover, it is equally indisputable that 

Special Agent Malone's perjurious testimony was material and likely made the difference 

between acquittal and conviction. 

The record here reflects a deadlocked jury that, after deliberating over three days 

and being given a Winters charge, ultimately reached a compromise verdict on a lesser-included 
charge given over vigorous defense objection. In finding Mr. Bragdon guilty of the lesser charge 
of attempted rape but acquitting hun on rape and sodomy and other charges, the jury rejected the 
fundamental component of the complainant's testimony - that Mr. Bragdon repeatedly raped 
her. While rejecting that any rape took place, the jury essentially concluded that some kmd of 
attempted sexual contact took place. This outcome was in and of itself bizarre - so much so 
indeed that Judge Mack, writing in dissent in Mr. Bragdon's direct appeal, described the verdict 
as "irrational." See Bragdon v. United States, 668 A.2d 403, 407 (D.C. 1995) (Mack, J., 
dissenting). But this result becomes all the more troubling upon realization that the key 
testimony that likely led the jury to this result - expert testimony that there were carpet fibers on 
the complainant's underwear for which no "other source" likely "even existed" other than the 
defendant's carpet - was a gross exaggeration by the FBI Special Agent who testified in the case 
and insupportable by the actual scientific evidence. 

Convictions based even in part on perjured, material testimony by a Government 
agent, as occurred in this case, violate an accused's due process rights, hi these circumstances, 
Mr. Bragdon's conviction and sentence should not stand. 



Case 1:06-cv-00258-JR Document 23-2 Filed 03/28/2007 Page 7 of 33 

STATEMENT OF FACTS 

I. Evidence at Trial 

The Govenunent's case against Mr. Bragdon focused primarily on the testimony 
of Corronda Farmer, the complaining witness. Ms. Farmer testified that on April 9, 1991, at 
approximately 12:30 p.m., she was leaving the Dix Street Academy, located on Brentwood 
Parkway and Florida Avenue, N.E., when Mr. Bragdon drove past her in a red truck. (Tr, 32- 
33). According to Ms. Farmer, Mr. Bragdon called out to her from the truck, and they engaged 
in a brief conversation. (Tr. 33-34). Ms. Fanner then testified that Mr. Bragdon asked her if she 
wanted a ride, and that when she refused he pointed a gun toward her head, fired it, and 
demanded that she get into die truck. (Tr. 34-35). Despite die fact diat it was the middle of the 
day, no one else witnessed this incident or heard the gunfire. (Tr. 375). 

Ms. Farmer dien testified that she and Mr. Bragdon drove to his apartment at 847 
19th Street, N.E., stopping at least once at a stoplight. (Tr. 36, 45). According to Ms. Farmer, 
when diey parked outside his apartment, Mr. Bragdon asked her whether she wanted to come 
inside while he made a phone call, and when she refused he again threatened her with the gun. 
(Tr. 46). Once inside the apartment, Ms. Farmer stated that Mr. Bragdon went to his closet 
(where he allegedly placed the gun on the top shelf), and began to search for a safe key and/or 
the phone niimber of someone so that he could obtain money to put gas in his car. (Tr. 48-49). 
During this period, Ms. Farmer stayed in the kitchen near the back door to die apartment and 
read the newspaper. (Tr. 47-49). 

Mr. Bragdon and Ms. Farmer then sat down in the living room, where Mr. 
Bragdon made one or more telephone calls. (Tr. 51). While waitmg for a return phone call, the 
two talked, and Mr. Bragdon showed Ms. Farmer the clothes in his closet, where she testified she 
saw the butt of die gun he pointed at her earlier. (Tr. 79). The police later found a "starter" 
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pistol in the closet. (Tr. 213). According to Ms. Farmer, after they had talked for several 
minutes, Mr. Bragdon retrieved the "blank" gun from the closet, forced her to remove her pants 
and underwear, and raped her. (Tr. 53-59). Ms. Fanner then testified that she and Mr. Bragdon 
left the apartment and that he took $10 from her. (Tr. 31, 60). Mr. Bragdon then drove her to a 
nearby location from where she could walk to a bus stop and take a bus home. (Tr. 65-66). 

In addition to Ms. Fanner's testhnony, the prosecution offered several witnesses 
who testified that Ms. Farmer appeared very upset following the alleged attack. Sandra Wmston, 
the mother of one of Ms. Farmer's friends, testified that she spoke with Ms. Fanner on the phone 
following the alleged rape, and that she was "very upset and crying." (Tr. 104). Ms. Winston 
also placed a conference call to the police on Ms. Farmer's behalf during this conversation. (Tr. 
1 06). A number of police officers also testified for the prosecution, including Officer Jeffrey 
Folts, who responded to Ms. Winston's call. Officer Folts testified that when he arrived at Ms. 
Farmer's home she "appeared to be very upset and shaken," and that she was crying. (Tr. 109). 
Detective Carl Schanberger, who interviewed Ms. Fanner on the afternoon of April 9, 1991, 
testified that Ms. Fanner gave bun a description of Mr. Bragdon and the car he was driving, and 
helped him locate Mr. Bragdon's apartment. (Tr. 128-133). Detective Schanberger was then 
able to search Mr. Bragdon's apartment, where he found a gun located in a closet, as Ms. Farmer 
described. (Tr. 134-135).' 



In addition to Officer Folts and Detective Schanberger, a number of police officers 
testified pnmanly regarding the chain of custody of various pieces of evidence including the 
carpet fibers Ms. Fanner's clothing, and the gun. Karen Ann Wiggins, a civilian employee of 
the Metropolitan Police Department, testified that she conducted tests on tiie gun which turned 
out to be a starter pistol. (Tr. 270). The prosecution also played a videotape of a line-up during 
which Ms. Farmer identified Mr. Bragdon. (Tr. 279). ^ b 
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Dr. Yolande Robertson-Hackney, the doctor who examined Ms. Farmer after the 
alleged attack, also testified on behalf of the prosecution. Dr. Robertson-Hackney testified that 
the findings of her medical examination of Ms. Farmer were inconclusive as to whether 
intercourse had taken place, stating that "[i]t could have been either way." (Tr. 158). 

The Government also called Special Agent Michael P. Malone, a hair and fiber 

expert for the Federal Bureau of Investigations. Special Agent Malone testified that he had 

found carpet fibers on Ms. Farmer's imderwear that "were basically indistinguishable" from the 

carpet in Mr. Bragdon's apartment.^ (Tr. 245). Special Agent Malone also testified that he 

found another fiber on Ms. Farmer's pants, and another in the paper bag into which all of her 

clothes had been placed. (Tr. 244). Special Agent Malone's testimony also described the tests 

used to analyze these fibers and to compare them with samples taken from Mr. Bragdon's 

apartment. (Tr. 242-245). Special Agent Malone testified that the fibers at issue: 

either came from that sample [from Mr. Bragdon's rug] . . . [or] to 
have come from any other source, [it] would have to be another 
carpet sample with exactly the same microscopic characteristics, 
exactly the same composition, exactly the same color and exactly 
the same dye . . . if that source even existed, it would also have had 
to have been in contact with the clothing of Corronda Farmer. 

(Tr. 247). (emphasis added). 

The defense did not dispute that Mr. Bragdon had offered Ms. Farmer a ride 
outside of the Dix Academy, that they had gone to his apartment, or that he had later dropped her 
off nearby a bus stop. Mr. Bragdon's defense was simply that he did not force Mr. Farmer to get 
into his truck with him or to go to his apartment, that they never engaged in any act of sexual 



Special Agent Malone also testified that he found no hairs matching Mr. Bragdon on Ms. 
Farmer's clothes or in the results of a pubic hair "combing" of Ms. Farmer at the hospital. 
Similarly, no hairs matching Ms. Farmer were found on Mr. Bragdon. (Tr. 240). 
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intercourse, consensual or otherwise, that Mr. Bragdon did not at any Ume threaten her with a 
gun or any other weapon, and that he did not force her to give him money. (Tr. 27-29). 

Tiie defense's witnesses included FBI Special Agent Robert Grispino, a forensic 
serology examiner, who testified that he found no blood or semen on Mr. Bragdon's carpet or on 
Ms. Farmer's clothing. (Tr. 312-317). In response to Special Agent Malone's testimony, the 
defense also called its own fiber expert, Dr. Walter F. Rowe, who primarily discussed the small 
number of fibers actually found and the likelihood that the fibers found on Ms. Farmer's 
clothing, especially on her underwear, could have been inadvertently transferred from another 
piece of clothing due to improper police procedures in collecting the evidence. (Tr. 329-338). 
Dr. Rowe conducted the same visual comparison as Special Agent Malone and, based on this 
review, did not dispute the conclusion that the fibers had the same characteristics as the carpet 
from Mr. Bragdon's apartment. (Tr. 332). Dr. Rowe was not present in the courtroom when 
Special Agent Malone testified, and his knowledge of Special Agent Malone's findings was 
limited to his examination of the laboratory report and the prosecutor's statement during cross- 
examination. (Affidavit of Dr. Walter F. Rowe, attached as Exhibit A hereto). 
^^- Closing Sta tement Bv th e Govemmpnt 

Recognizing the strength of Special Agent Malone's testimony, the prosecutor 
highlighted it in her closing argument. Noting that Special Agent Malone's testimony 
corroborated Ms. Farmer's story, she stated that "the carpet fibers that were found on Corxonda 
Farmer's clothing . . . overwhelmingly in all likelihood, came from the carpet in Mr. Bragdon's 
home." (Tr. 367). After explaining that the source of the fibers was not in dispute, she asked the 
jury to focus on how fibers from Mr. Bragdon's rug could be found on Ms. Farmer's underwear: 

[I]sn't the important point that they came from some piece of 
clothing, some part of her clothing touched the carpet. And how 
could It? There's no evidence she sat on the floor. She told you 
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that she was laid on the floor when he raped her, with only her 
shirt on . . . top and her bra. Her pants, both pairs of pants, 
underpants and the outeipants, pulled down. The only way that 
those fibers could have gotten on any of that clothing, whether it 
was the underpants, the shirt, the outer pants was if she was laying 
on the floor. 

(Tr. 367-368) (emphasis added). In a case that otherwise relied on inconclusive and/or 
inconsistent testimony by the examining physician and other observational testimony to 
corroborate the complaining witness's apparent emotional distress after the alleged rape. Special 
Agent Malone's unequivocal testimony regarding the only possible source of the fibers found on 
Ms. Farmer's clothing played a critical role in making the prosecution's theory "fit[] together." 
(Tr. 374). 

IK- The Lesser Included Offense Charge and the Jurv Deliberations 

Mr. Bragdon was not charged widi attempted rape.^ Instead, the hial court added 
the lesser included charge of assault with intent to commit rape over Mr. Bragdon's objection. 
(Tr. 355-357). As defense counsel noted, "[t]he complaining witness said that there was vaginal 
penen-ation three separate times. That doesn't leave room for a lot -- that doesn't leave room for 
interpretation." (Tr. 355). Therefore, the defense argued that "there [was] just no basis ... for 
the jury fmding that there was an attempted penetration, but not actual penetration, based on 
what the complaining witness says." (Tr. 356). The court rejected this argument, instead finding 



Mr. Bragdon was indicted on charges of assault with a dangerous weapon, kidnapping 
whde armed, rape while aimed, sodomy, assault with intent to commit sodomy while armed 
armed robbery, and possession of a firearm during a crime of violence or dangerous offense' He 
was also mdicted on charges of first degree thett, unauthorized use of a vehicle and receiving 
stolen property. The charges of unauthorized use of a vehicle and receiving stolen property were 
subsequemly severed. The charges for first degree theft and receiving stolen property were 
eventually dismissed, and the charge of unauthorized use of a vehicle was reduced to attempted 
UAV, to which Mr. Bragdon pleaded guilty. 
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sufTicient evidence for the jury to find Mr. Bragdon guilty of the lesser included offense. (Tr. 
357). 

The circumstances of the jury deliberations indicate that the jury clearly struggled 
with the facts of the case and ultimately reached a compromise verdict. The jury began 
deliberatingontheaftemoonof Friday, March 6, 1992. (Tr. 321). By Monday morning, March 
9, 1992, the jury reported to the trial judge that it had reached a verdict on two charges, but that it 
was "sharply divided on the remaining charges." (Tr. Mar. 9, 1992 at 2). The trial court took the 
partial verdict, in which the jury acquitted Mr. Bragdonoftwoof the most serious charges, rape 
while armed and intent to commit sodomy while armed. The trial court ordered continued 
deliberations, but later that afternoon, the jiiry again reported to the court that "we have tried to 
reach verdicts on all the remaining charges, but are [] deadlocked." (Tr. Mar. 9, 1992 at 6). The 
trial court denied defense counsel's request for a mistrial, gave the jury a Winters charge, and 
ordered iurther deliberations. 

Ultimately, on Tuesday morning, March 10, 1992, the jury acquitted Mr. Bragdon 
of all but two of the remaining charges. The jury returned guilty verdicts on the counts of (1) 
carrying a firearm during a crime of violence; and (2) the lesser included offense of assault with 
intent to commit rape. Following the jury's verdict, the Court sentenced Mr. Bragdon to serve 
15 years on each ofthe two counts under the Youth Rehabilitation Act. D.C. Code § 24-801- 
805. Mr. Bragdon is currently serving this sentence at FCI Edgeville in Edgeville, South 
Carolina. He is scheduled to be paroled on May 6, 2002. 
IV. The Court of Appeals' Decision 

Mr. Bragdon appealed his conviction, arguing that the trial court erred when it 
instructed the jury on the assault with intent to rape charge over his objection. The Court of 
Appeals, over the dissent of Judge Mack, affirmed the conviction. See Bragdon v. United States, 

8 



am 
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oredu son,e po«ion. of d,e vie... .estoony while disc^i«ng oftcrs." M. a, 406 (citing 
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they could disbelieve that ftere was any vaginal penettation. U 
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penetei.ion was not a contested issue in tiiis conleM Th- 
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unequivocally tot penetration occurred There wSZ^,!, 
testimony to support or refiite this claim. ' ' "° '^' 
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deliberation." Id. at 410/ (The Court of Appeals decision is attached as Exhibit B to this 
Memorandum), 

^- Disclosure o f Special Ap e nt Malone's False Testimony 

In 1997, the Department of Justice Office of the Inspector General ("OIG") 
completed a sweepmg investigation of the FBI Laboratoiy following the Frederick Whitehurst 
matter. As part of that investigation, the Criminal Division of the Department of Justice and the 
FBI reviewed cases that resulted in convictions in which FBI exammers who were individually 
criticized by the OIG performed laboratory examinations. The FBI then contracted with 
"qualified independent forensic scientists" to review the work of criticized examiners in cases in 
which their testimony was determined to be "material to a conviction." See Letter irom Amy B. 
Jabloner, Trial Attorney, Department of Justice, to Peter Taylor, Acting Deputy Chief of Sex 
Offense Section, Apr. 6, 2001 . (Attached as Exhibit C to this Memorandum). 

One of the examiners criticized by the OIG report was Special Agent Michael 
Malone. For example, the OIG's report stated that Special Agent Malone's testhnony in an 
unrelated case was "incorrect and misleading in several respects." See USDOJ/OIG Special 
Report: The FBI Laboratory: An Investigation Into Laboratory Practices and Alleged 
Misconduct in Explosives-Related and Other Cases, Apr. 1997, at 14, available at 
http://www.usdoj.gov/oig/fbilabl/OOexesum.htm. See also Reports Highlight More Tainted 
Testimony, St. Petersburg Times, May 3, 2001, available a/ 2001 WL 6975797 (reporting that 



his YouiS Rehirt ! '.'^'- ^'^^'^T '""^' '" '^^^'^^^^ ^' ^^^« ^^ sentence, arguing that 
his Youth Rehabihtation Act sentences should run concurrently. D.C. Code S 24-801-805 iL 
subsequent appeal, the Court of Appeals rejected this argument and ^firmed Aat Mr Rr..Hnn'= 
sentences would run consecutively. See Bragdon v. Unf ted Stat J^mTlltn^:i\t^^^ 
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the Justice Department report showed that Special Agent Malone gave "improper court 
testimony" in a capital murder case). 

Because the Justice Department determined that Special Agent Malone's 
testimony in this case was "material to [Mr, Bragdon's] conviction," the FBI commissioned an 
independent review of his laboratory work and testimony. Independent forensic scientist Steve 
Robertson conducted the review and issued a report that concluded that most of Special Agent 
Malone's testimony concerning the fiber evidence presented in this case was both inaccurate and 
misleading. (Attached as Exhibit D to this Memorandum). 

As the independent report concluded, Special Agent Malone systematically 

misled the jury as to the restilts and meaning of his forensic comparisons. Special Agent Malone 

explained that the fibers found on the complainant's clothes were "trilobal" fibers, and that only 

carpet fibers were made in this "trilobal" shape. Moreover, he told the jury that while there is 

tremendous variability in the cross-sectional shape of these kinds of trilobal fibers, there was 

absolutely no variation between the fibers recovered fi'om Ms. Farmer's clothing and Mr, 

Bragdon's carpet: 

Q: You referred to trilobel [sic] nylon. Is there any particular 
significance in the fibers being that trilobel [sic] nylon? 

A: Yes. Now, trilobel [sic] refers to the cross sectional shape 
of the fiber . . . This shape is very significant, because this is the 
shape that ~ in which carpet fibers are made. No other type of 
fiber I know, except for carpet fibers, are made in this trilobel [sic] 
shape. And this trilobel [sic] shape can vary tremendously with the 
width of the lobe lengths, actually shape itself. 

Q: With those variations you just referred to, did you notice 
any variation at all between the fiber you detected on the 
government's items identified as clothing and the carpet sample? 

A: No. There was absolutely none. They were basically 
indistinguishable in all their characteristics. 



11 
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(Tr. 245). Special Agent Malone went on to reiterate his conclusions: 

Q: Based upon your examination results . . . and your 
experience in this area, can you reach any conclusions as to 
whether or not the fibers on the clothing came from the same 
carpet that tiie carpet sample was taken from? 

A: They are consistent with coming fi-om the carpet sample 
They either came from diat sample, so to have come from any 
other source, would have to be another carpet sample with exactly 
the same microscopic characteristics, exactly the same 
composition, exactly the same color and exactly die same dye as 
[the carpet from Mr. Bragdon's apartment]. And again, if that 
source even existed, that other source would also have had to have 
been m contact with the clothing of Coironda Farmer. 

(Tr. 247). (emphasis added). 

In short. Special Agent Malone testified th^t (a) only carpet fibers have "frilobal" 
shape, and (b) despite "tremendous" variability in carpet fibers, the fibers found on the clothing 
were "indistinguishable" from the carpet fibers in Mr. Bragdon's living room and unlikelvto 
have any other p ossibL^urre. Both pieces of testimony supported the conclusion that the fibers 
from the complainant's clothing must have come from Mr. Bragdon's caipet. Both pieces of 
testimony were also demonstrably false. 

As to Special Agent Malone's testimony that only carpet fibers are "frilobal" in 
composition, Mr. Robertson's independent report found this statemem to be deceitfiil: "Fibers 
having a trilobal shape can be found in a variety of items besides caipet." (Ex. D, at 4). As to 
the "indistinguishable" characteristics found between the samples here and the "tremendous- 
variability of carpet fibers and the lack of any other possible souree, Mr. Robertson's report 
found this testimony equally unfrue: "As carpet is mass produced, to state that other carpet with 
the same characteristics as the suspect's carpet may not exist is erroneous and implausible." Id. 

In fact, Mr. Robertson's report found that Special Agent Malone did not even 
perfomi the proper testing to make the kinds of conclusions he was drawing. For instance, while 

12 
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Special Agent Malone spoke of his comparisons of the triloba! shapes of the two fibers, it does 
not appear that he even conducted the relevant microscopic tests to make this comparison. 
According to the independent report, "[o]ne cannot always detennme if two fibers have the same 
cross-sectional shape from a longitudinal view as was perfomied in this case." (Ex. D, at 3). 
Indeed, despite Special Agent Malone's testimony, there was no documentation that cross- 
sections were even made and compared in this case." 

Perhaps most troubling were Special Agent Malone's notes that indicated that 
"beige trilobal nylon" fibers were recovered from the victim's pants, panties, bra, and socks that 
did not match Mr. Bragdon's carpet. The existence of these beige fibers was not contained in the 
laboratory report, and suggests that Special Agent Malone withheld this evidence from the 
defendant, die jury, and the Court. 



Mr. Robertson's report cited similar problems regarding proper documentation of 
evidence and results. He considered Special Agent Malone's doc^rZ^lTl^^m. to be 

■ T^'T^{ ^u 'TZT^^ *"* ^P"^^^ ^8^"^ M^°n^'« «°tes were not dated oMr^^a^ed a^d 
mcluded shorthand ("ftfvtc") that had no meaning. (Ex. D, at 4). Similarly Speci^AgS 
Malone mcorrectly testified that the microspectrophotometW he allegedly u^edc^Lnir^^^^ 
have the same dye. Accordmg to the Independent Examiner's report the 
microspecfrophotometer is used to measure and compare color; it camiot identify a dye See Ex 
mWf ^"^ JOURNAL OF FORENSIC SCIENCES, Nov. 1988, at 1332-1344, and Mar 1990 at 
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Thus, Mr. Robertson's report reached the following conclusions: 
Review of Laboratory Reports(s) and Bench Notes: 

1 ) Did the examiner perform the appropriate tests in a 
scientifically acceptable manner, based on the mediods, protocols 
and analytic techniques available at the time of the original 
examination(s)? . . . __Yes ^^No __ Unable to determine 

2) Are the examination results set forth in the laboratory 
report(s) supported and adequately documented in the bench 
"°*^s--- Yes .^^No Unable to determine 

* iK 4: * 

3) Testimony consistent with laboratory report(s)? 
Yes X No Unable to determine 

4) Testimony consistent with bench notes? 
Yes ,^lNo Unable to determine 

5) Testimony within bounds of examiners expertise? . 
Yes _ji^ No Unable to detemiine 

Ex. D. at 2. 

CLAIMS F OR RELIEF AND ARGIJMFNTS 

^' Special Agent Malone's Perjurv Violated Mr Rr^p Hpn's Due Pror^.. Hi.ht. 

B.C. Code § 23-1 10(a) provides that "a prisoner in custody under sentence of die 
Superior Court claiming the right to be released upon the ground that . . . the sentence was 
imposed in violation of the Constitution of the United States or the laws of the District of 
Columbia ... may move the court to vacate, set aside, or correct the sentence." Because Mr. 
Bragdon's Fifth Amendment due process rights were violated when Special Agent Malone 
knowingly presented perjurious testimony, Mr. Bragdon is entitled to relief under § 23-1 10. 

^- Special Ag ent Malone Committed PRrj iiry 

Under D.C. Code § 22-2402(a)(l), a person commits perjury if: "[h]aving taken 
an oath of or affirmation before a competent tribunal . . . that he or she will testify . . . truly, . . . 



14 



mj>SJ* J.i, Ja'-^TSSi^j.ijJHi^aj 






Case 1 :06-cv-00258-JR Document 23-2 Filed 03/28/2007 Page 1 9 of 33 

willfully and conttary to an oa4 . , . states ... any material matter which he or she does m,. 
believe .o be true and which in fact is no, .rue." Tie elements of pequry are thetefore: "(I) an 
oath, (2) before a competent person or tribunal; (3) a statement of filse, (4) material ftcts; and 
(5) knowledge of the falsity." Hsu v. UnitedSu^es. 392 A.2d 972, 978 (D.C. 1978). As an 
initial matter, there is no dispute that Special Agent Malone's U=s.imony satisfies the firs, three 
elements of 5 22-2402(aX,): he testified urrfer oath befo. a competent tribunal ^ gave fijse 
testimony. As demonstrated below, the latter two elements of materiality and knowing falsity 
are likewise easily met. 

Mmiam. Special Agent Malone's testimony certainly satisfies tire minimal 
ievel of materiality necessary under the perjury stattrte. His U^timony about the central physical 
evidence in the case "ha[d, a natural tendency to influence, or [was, capable of influencmg. the 
decision of the decisiomnaking body to which it was addtessed." Uni,edS,a,es v. Wells. 5,9 
US. 482, 489 (1997) (defining materiality in Are context of 18 U.S.C. § 1014. which prohibits 
making a false statement to a federally insured hank). Special Agent Malone's testimony was a 
critical part of the Govenunenfs case and was "designed to suhstantia^y affect the outcome of 
the case." See UnUed Stales v. Dunnigan, 507 U.S. 87, 95 (1993). 

SmmLlalsis,- Special Agent Malone's pattem „f false te^ony in other 
Criminal cases, as evidenced in the OlO's re^r, fi^y s„pp„^ ^ eonclusion that Special Agent 
Malone W,„,/, testified falsely in «s case. Even apart fiom this demonstrated pattem of 
deception in other cases, the repeated false statements by Special Agent Malone in this case 
related to the very topic of his alleged expertise - forensic fiber analysis. As a 1 7-year vetenm 
of the FBrs hair and fibers unit, with "intensive tiainmg" m the an=a of hair ^ fiber analysis 
and bachelor of science and master of science degrees in biology (Tr. 235-236), Special Agent 
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Malone. false .esfi^on, coul. no, have been a '.esu,. of confi^o, ^, „ ^^ 
n.e.0^,. Z,„„„„„„,5„7US.a.94. The Mowing gn^Mc depic«o„ of Special Aged's 
Maione-s fa.se «s.„ony eo„pa.d „iu. U,e fin<Ungs of «,e i.K^«^. exanUnerp^vides 
™,is.a.able eo„fin„a.i„„ .ha. Special Agen. Malone W.„,„ „ed a. Mr. Bragdon. .ial- 
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Special Agent Malon e's Trial Testimony [ Independent ExamineTv FWW; 



"Trilobel [sic] refers to the cross sectional 

shape of the fiber This shape is very 

significant, because this is the shape ... in 
which carpet fibers are made. No other type of 
fiber I know, except carpet fibers, are made in 
this trilobel [sic] shape. " (Tr. 245) (emphasis 
added). 



"They [the fibers found on Ms. Fanner] either 
came from that sample [from Mr. Bragdon's 
rug] . . . [or] to have come from any other 
source, [it] would have to be another carpet 
sample with exactly the same microscopic 
characteristics, exactly the same composition, 
exactly the same color and exactly the same 
dye , . . if that source even existed, it would 
also have had to have been in contact with the 
clothing of CotTonda Fanner." (Tr. 247) 
(emphasis added). 



■[T]his trilobel [sic] shape can vary 
tremendously with die width of the lobe 
lengths, actually shape itself. . . . There was 
absolutely ... [no variation between the fibers 
from Mr. Bragdon's apartment and the fibers 

found on Ms. Fanner] They were basically 

indistinguishable in all their characteristics " 
(Tr. 245). 



[Nothing.] 



I . . . analyzed the dye in the carpet fibers 
that's going to give you the color. This is done 
on a machine, called a microspectrometer. 
[AJctually it's the most sensitive test we can do 
with the fibers. It gives you what is called an 
absorption curve to the dye. It's kind of a 
spectral fingerprint of the dye. . . [it] told me 
I they [the fibers] had die same dye." (Tr. 246). 



"Fibers having a tiilobal shape can be found in 
a variety of items besides caipet." (Ex D at 

4). 



"As carpet is mass produced, to state that other 
carpet with the same characteristics as the 
suspect's carpet may not exist is erroneous and 
implausible." (Ex. D, at 4). 



"[T]here is no documentation that cross- 
sections were made from the fibers. One 
cannot always determine if two fibers have the 
same cross-sectional shape fi-om a longitudinal 
view as was perfonned in diis case." (Ex D at 
3). 



"Malone's notes indicate 'beige trilobal nylon' 
fibers were recovered from the victim's pants, 
panties, bra, socks and the paper bag which do 
not match the suspect 's beige carpet. The 
presence of diese beige fibers is not in the 
laboratory report." (Ex. D, at 4) (emphasis 
added). 



The microspectrophotometer is used to 
measure and compare color, it cannot identify a 
dye." (Ex. D, at 5). 
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B- Special Age nt Malone's Perjury Is Attributable to the Government . 
In criminal cases, the appropriate aim of the prosecution is "not that it shall win a 
case, but that justice shall be done." StricMer v. Greene, 527 U.S. 263, 281 (1999), citing Berger 
V. United States, 295 U.S. 78, 88 (1 935). Recognizing that "our system of justice suffers when 
any accused is treated unfairiy," the Court has held that the government violates due process 
when it withholds favorable, material evidence from the defense or when it presents false 
testimony. See Brady v. Maryland, 373 U.S. 83, 86-87 (1963). In Brady, the Court held "that 
the suppression by the prosecution of evidence favorable to an accused upon request violates due 
process where the evidence is material either to the guilt or to the punishment, regardless of the 
good faith or bad faith of the prosecution." Id. at 87.^ 

While Bra(fy did not specifically address the issue of peijured testimony, it cited a 
number of earlier cases condemning the knowing use of perjured testimony. See id. at 86-87. 
These cases included Pyk v. Kansas, 317 U.S. 213, 215-216 (1942), in which the Court stated 
that "allegations that . . . imprisonment resulted from perjured testimony, knowingly used by 
State authorities to obtain ... [a] conviction . . . sufficiently charge a deprivation of rights 
guaranteed by the Federal Constitution, and, if proven, would entitle . . . release from 
custody." In Mooney v. Holohan, 294 U.S. 103, 112 (1935) (per curiam), the Court compared 
the act of "depriving a defendant of liberty through a deliberate deception of court and jmy by 
presentation of testimony known to be perjured" with obtaining a conviction through 
intimidation, stating that botii were "inconsistent with the rudimentary demands of justice." This 

Since the Court issued Brady, it has held that the duty to disclose material evidence 
favorable to an accused is applicable even when the defendant has not requested the evidence 
United States v. Agurs, 427 U.S. 97, 107 (1976). Additionally, it has found that die duty to 
disclose also extends to impeachment evidence, and not just exculpatory evidence United States 
V. Bagley, 473 U.S. 667, 676 (1985). 
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rule applies regardless of whether the prosecution solicited testimony it knew to be false or 
simply allowed false testimony to remain uncorrected. Napue v. Illinois, 360 U.S. 264, 270 
(1959). 

The constitutional obligations imposed by the Brady line of cases, including 
decisions specifically addressing the knowing use of perjured testimony, are not limited to 
infomiation in the possession of the prosecutor, nor is a constitutional violation measured by 
either the "moral culpability" or the "willfulness" of the prosecutor. Instead, the Court has 
specifically held that "the individual prosecutor has a duty to learn of any favorable evidence 
known to others acting on the government's behalf, including the police." Kyles v. Whitley, 514 
U.S. 419, 438 (1995). See also Farley v. United States, 694 A.2d 887, 890 (D.C. 1997) 
(recognizing that under Kyles "the government is responsible for knowing what the police 
know"); Freeman v. Georgia, 599 F.2d 65, 69 (5th Cir. 1979) (noting that "when an 
investigating ofQcer willfully and intentionally conceals material information" his conduct is 
imputed to the state as part of the prosecution team, "regaixUess of his motivation and the 
otherwise proper conduct of the state attorney"); Barbee v. Warden, Maryland Penitentiary, 331 
F.2d 842, 846 (4th Cir. 1964) (stating that "the police are also part of the prosecution," and thus 
their withholding of material information constitutes a due process violation). 

That the Government's trial counsel knew nothing of Special Agent Malone's 
perjury does not excuse Special Agent Malone's actions or cleanse the Constitutional violation. 
Courts have long held that knowingly false or misleading testimony by law enforcement officer., 
as agents of the Govermnent, violates due process. The officer's perjury is directly attributable 
to the government, and if it is material to die ca.e, requires setting aside the conviction. See, 
eg., Sckeiderv. Estelle, 552 F.2d 593, 595 (5th Cir. 1977) (reversing the denial of habeas relief 
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and ordering a Ml hearing on fte merits where tte aUeged pe^,^ v«. by a s«e law 
enforcement ofHcer). See also Curran v. Delaware, 259 F^ 707, 713 (3d Cir. 1958) 
(explamtng that perjury by a detective testifying as .„ a material to d,™g .rial violates due 
process, causing a trial "to pass the line of tolerable imperfection and fall into the field of 
fundamental unfairness"); Weira v. Thomas, 671 F.2d 713. 717 n.l (2d Cir. 1982) f*e 
knowledge of a police officer may be attributable to the prosecuU^ -^^ officer acted as an arm 
of the prosecution"); cf. Holleman v. United Smes. 721 F.2d 1 136, 1 141 (7d, Cir. 1983) 
(Swygert, J., dissenting) ("An investigative officer who works closely with a prosecutor i„ 
gathering and presenting evidence agatnst a defendant is no. in the same posifion as other 
prosecution witnesses.") . 

Even if the prosecutor, after ntakingagoodftehefibrtfiik to uncover material 
evidence Icnown only by the law enforcement officials, ^ p^secutton's ..sponsibiHty for 
failing to disclose known, favorable evidence rising to a material level of importance is 
.nescapable." ^,/., 5,4 U.S. at4„. -n response to an argument that the government should 
not be accountable under Bra^ for evidence known only to police investigate and not the 
prosecutors, the Court explained that: 

To accommodate the State in this manner would . . amount to a 
senous change of course from the Brady hne of cases TAlnv 
argument for excusing a prosecutor from disclos ngwhat itioes 
no happen to know about boils down to a plea to substitute the 
pohce for the prosecutor, and even for the courts tSemllwes as the 
final arbiters of the government's obligation to ensure fSs 
Id. 



In this case. Special Agent Malone' 



FBI examiner testifying as an agent for the Governma 



s perjury occurred in his official capacity as 



an 



attributable to the Government just as if the 



nt. His testimony is therefore fully 
prosecution had knowingly offered this false 
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perjured testimony to obtain a conviction. 

Even if the prosecution knowingly ^eitlier arfmli., ^ 

giy ^eitner actually or constructively tiirough one 

-.-2S2(exp,ai.„,^.^e...Wa....^,„^„,,^^,^„„^^,_^^ ' 

ev.de„ee„.pe,u,,,agove™„.a,e„,„i^.haveaffec.e.«.„„^„e„fU.e«a.... 
-..,.73U.S.a..«„.,„,„.,,_,„,„^___^^^^^^^^^ 

confidence in the outcome of the trial." Id at 678. 

Materiality.inthecontextofdete^aining^,^,,,^,^.^^^^^^^^^^ 

occu.ed,is„ot,a„gedh,asuffieiency„f.heevidence.e.^an<,i.»<.„es.„.,«^. - 

demonstration h.ap.p„ndeta„,etha.di.We...„„,,^._,^,^,^^^ 

a.uit..... .,...„us.at«.«5. -ead,thee.denceor.es.in.„n,.„^^, 

a.a3onah,eprohah.,it.t^, .,,,,,,„,, ,^„,^-^,„^^^^^^__^_^_^^^^^ 

.oceedin,„„n,dhaveheendi*.„.... ..,.„,„ U.S. a. «.. ^c„^^«^„ 

explained: 
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accordingly shown when the govenmumfs evidentiaiy suppression 
Tindermmes the outcome of the trial." 

Kyles, 514 U.S. at 434. (emphasis added). 

ta situations in which the prosecmion team (including a govenrntent agent 
tesdfying as a witness) knowingly used pe^ured te^ony fc, obtain a conviction, an even 
stricter standard is applicable. In such cases, the pequ^ testimony is considered material 
"unless failure to disclose it would be harmless beyond a reasonable doubt." Bagley. 473 U.S. at 
680. This standard is far more favorable to defendams titan an oniinary "sufficiency of the 
evidence" type standard "not Just because (titese cases] involve prosecutorial misconduct bu. 
more importanUy because they involve a cotruption of tite .nA-seeking function of the trial 
process." Agurs, 427 U.S. at 103. 

Therefore, i, makes no difference in tins case whether flte testimony of Ms. 
Farmer and the other prosecution witnesses might have been sufficient to convict Mr. Brag* 
absem Special Agem Malone's testimony. See U„i^S,a,es v. S„U,K 77 F.3d 511, 512 316 
U.S.APP.D.C. 199,20, (D.C. Cir. 1996). Since Special Agent Malone-s false testimony is 
attributable to prosecution team, his perjured testimony was "knowingly" used by the United 

States to convict Mr. Bragdon. His conviction thus violati. his due process rights unless ti. 

adtnission of the perjured testimony was harmless beyond a reasonable doub^ or ti« titere is 

possibihty that his testimony "unden„i„ed confidence in tite outcome of tite trial." See Ky,es. 

514 U.S. at 434. 



don 



no 



By initiating the independem examination after teviewing Ute facts of ti,is case 
4c Govcrmncn. has essentially conceded that Special Agent Malone's testimony against Mr ' 
Bragdon was "material to [his] conviction." (Ex. C.) Tbis Conxion is My war,^u=d As 
described earlier, tite prosecution's case and the key disputed issue consisted of testimony fiom 
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ottered Ms. Farmer a ride outside of the Div a. ^ 

Malone-s ,««„„„, «,„,,„„ ^ '™^^- «P=-' Agen. 

-.os.pp„„M.Pa™e./ """' '^ "'"^'""^ '^^ ""-^ ^--'^ evidence . .e 

^'H ivii. j-aniier s version of evenf^ ar,^ k . 

8 n M. B.gdo„ . apan^en. while her „„de™e. was e.p„.ed 

rhe prosecutor in her closing argument to ,h, • 

•Ws fiber evidence piayed in c . '^""" '^^"^ -""--« -^e important .,e 

iii-e played in corroborating Ms Farm^r'of *• 

Maione'suncuivocaltestimon . / ^^ '""'' "^■""''- «-« O" Speciai Agen. 

q ocal testimony that the fibers on IMS. Fanner's cinrt. 
indistinguishable" ftom Mr Bra,. • "*" '^''^'^ 

^: "'^^'"'"^ -^^e'. »d .ha, i, was highly unhkelv ,h», u 

-3ibiesou,ce"eve„exis.ed,,hep„secutorargued: "■ ^ """^"^ •^— ^« 

"*X'=p\^r^-:l::^^we..und . . . pj., 

on 4e floor when he raped he" ^t^, f^ ^ " '"" *- ™s laid 
he bra. Her pants, both pair of Zs 1? ' """ °" • ■ '"P ^d 

P^ «MS periured test monv nJavf-ri n ^ 

rdrmer s clothes was the very 
23 
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carpet in Mr. Bragdon's apartment Ifth. ■ . 

P tment. '^ the jurors had known that <!t,..- , . 

-ove.d fro„ Ms. Fanny's cl„4i„g „, ., ^ , , "' "'"-"^'^ *««- 

'"'"' °f '^o-c'-'^ion. abou, which he testified ^ ■ 
■reasonable probability" ,ha, ,1,. " °""'' ™'= "tai a 

exact rug in Mr. Bragdon's anartmem. . ' ""' ^"*° ^^"tact with the 

s u« s apartment (and none other) when .», 

nereajuzy appears to accept the cnm„i ■ ■ 
■■-o.o,the..o„.eof.e.,o„>c„u„oM """"^ "'«-'"-''« "^-.s 

-P.edso.e-.b.„o.a,,_o,r""'"'"''*-'^'"— ^- 

^ -ofthe complainant's testimony 7n u 

'^-<^ei^«<..ed.aceep.ei.e„ide.sve.i„„o.«. ^^^^"^'^■■"■"'- 

-'^e„ce„a.u.a,l,p,a,sac„-«cal , ■ "^ '"'™°"^ -"'•"-'^^ P-.^ica, 

^"' ^'PP^^^-^' «^u« pushing the jury 
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towards its guilty verdict on the lesser included charge. While Judge Mack may well have been 
right in 1995 when he concluded that such a verdict defied rationality, it is now beyond 
peradventure that the verdict can no longer stand. 

Furthennore, the testimony of the defense's expert fiber witness. Dr. Walter 
Rowe, does not insulate Special Agent Malone's testimony from attack. Dr. Rowe testified 
primarily on the issue of the possible transference of fibers from different pieces of Ms. Farmer's 
clothes. More importantly, altiiough Dr. Rowe stated that he agreed with Special Agent 
Malone's laboratory conclusion regarding the possible source of the fibers, he was not aware of 
the false and misleading statements and gross exaggerations in Special Agent Malone's trial 
testimony. 

Since Dr. Rowe was not present in the courtroom during Special Agent Malone's 
testimony, and neither the prosecutor nor die defense attorney told Dr. Rowe about these 
statements or asked him to comment on them, he was unable to clarify these misstatements. See 
Affidavit of Dr. Rowe, Ex. A, at 1ft 1 1, 15. Instead, all of Dr. Rowe's statements referring to 
Special Agent Malone's testimony were made under the false assumption that Special Agent 
Malone testified consistently with his laboratory report. See id at 1 14. In fact. Dr. Rowe noted 
that "Special Agent Malone did not testify consistently with his laboratory reports in this matter 
since the report did not include any opinions about the significance of these tests." See id at 
If 2 1 . Had Dr. Rowe known about the exaggerations and misstatements contained in Special 
Agent Malone's testimony, he would not have summarily agreed with Agent Malone's 
conclusions, as he did when questioned on cross-examination. (Tr. 338); s.. also Affidavit of 
Dr. Rowe at If 22. Indeed, after reviewing Special Agent Malone's testimony in this case. Dr. 
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Rowe concluded fta. his testimony collectively overstated the significance of the caxpe, fiber test 
analysis. See Affidavit of Dr. Rowe at f 21. 

These exaggerations and false statements constituted tite most damning parts of 
Agent Malone's testimony, as they strongly suggested fl,c fibers found on ti« cloflung v^ 
'^^m^i^^MM^^m.Mm^osm^.SMm. No, only wee these statements feke. but they were 
no, addressed by Dr. Rowe during his testimony. To the contrary. Dr. Rowe was unaware of 
Special Age« Malone's misstatements and conclusions, and would no. have agreed to fltis at dre 
time of trial. See Affidavit of Dr. Rowe. Indeed, Dr. Rowe's t^timony dM he ag^ with 
Special Agent Malone's conclusions (hased solely on his labontory report) likely exacerbated 
.he effect of Special Agent Malone's exaggerations and misstatements by giving these statements 
greater credibility. As a result, Dr. Rowc's unwitting agreement with Special Agent Malone's 
false testimony only compounded the constimtional enw. In these cinnnnstances, the 
Govemmen, cam,„, now preserve tins conviction by bootstrapping on Professor Rowe's 
testimony. 

Mr. Bragdon did not receive a fair trial because a critical piece of die 
Govemmenfs evidence consisted of pe^ured testimony by a Govenm^ agent TOs perjured 
testimony, and in particular tt,e comments Special Agent Malone made ignoring the fact U«,t 
there exist od,er possible sources of carpet, was mdispmably material to Mr. Bragdon's 

conviction, and certainly indicates much more thana-^nableprobabrnty-d^atfl. outcome 
would have been different absem the penury. While it is unpossible to know for sure whefl^r 
this false testimony provided the final impetus for U»= jury-s verdict. Special Agent Malone's 
penurious testimony certainly "undermineM a.e outcome of the trial" and camrot be said to have 
resulted in a "verdict worthy of confidence." See A>te, 514 U.S. at 434. 
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Mr. Bragdon has demonstrated that relief is appropriate under D.C Code 
§23-n0. Which allows "motions for reiiefCtoMmade at any ti.e.Mf this Court deter.^^^^ 

WveMhatreliefisforso.ereasonuuavaiIahleunder,.3-no,Mr.Bragdonre.ueststhat.e 
Court gram him relief by issuing a writ of error coram nobis. 

Corarn .oMs is available in extraordina^ ccumstances where action is needed 

'.oachieve,ustice.» ^./...... v. A...,., 34, o.S. 502, 511 (1954, T^eDistrictof 

Columbia Court of Appeals has explained that: 

unaware of the facts giving nse to the petition- (2) the nmitt^H 
informauon is such that it would have nrewntn tl ^ 

judgment; (3) petitioner be abtto ^ ^^^e ^'"^ 
mfonnation; (4) the error be extrinS o^tetrTaL/^^^^^^^ *"' 
error be of the most fundamental character' ^ ^ *^ 

United States v.Hamid,52\A2d 62%, 63^ (DC \9%i\ if.,, r^ . 

(U.C. 1987). If the Court determines that relief under 

§ 23-11 is foreclosed for some reason, then this case would represent the ■ • 

wouia represent the precise circumstances 
tor which this remedv is availahu t^ 

dy available - ,o c„.ec, the due p„,cess violation te occ^^ ^^ ^ 

Bmgdon', «., when Special Agen, Malone committed perjury. 

Each Of 4e .,„i.emen,s outlined in Ha^Ui. me. he.. Fi.^ i. is certain tta. U. 

.r..cou„wa.u„aw.eofSpeci.Agen.Malo„e.spe,.^d„H„g,He«a,. Second fonhe 

™sdi.u.eda.ove,.eom.„ed,nro™.ion-Spee.a,Age„.Ma,one-spe,„,_„ou,d 
Wep„ven.edd,eco„vic.io„a„dsen.e„ce. *. ^.™..53, A.2da.«,-«0. ^ ^ 

B«sao„,adnoW,edgeof.i.pe,u,un,.,inWd..«.Oove™men..n.e^'..e.»d 
.h.couldno.havep.vided«,isi„fo™a.io„soone..Pou,.H.U.ee.oM3e..„.c.omU,e 

-.,a„do..eame.o,.g,.a«er.e,ndepende„,.exami„a.onofSpeei..gen.Malone. 

'-a.o,„o*and.e..on.P.nal,„asdi_edp.vio...pe,„,.,agove™en.,en. 
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results in "a corruption of the tmth-seek.n. f ■ 

truth seeking function of the trial proce.. " , • 
proceeding that can be nothing but "fi . -^ultmgina 

ming but ftindamentally unfair." See A2ur. 4^7 m c 

Mr. Bragdon respectfuJly submits that th. f • 

"n to gran, fe requested relief However if,her.„„. 

"'™-'----o.eve.p.ereeo.«^ J't "^^^^—^ 

Bragdon would avail himself Of «,,,„,„„, ' '""'""'<'»«-> "-""g. Mr. 

'^°™''P™« to compel witaessesanrfH 
'""m.na.e fe full extent and impact of Soe.- , . "™"'' "" "^ 

^^-ragdonwouldseeUo disco ""' '^''■' "^^ -■ Befo. .c. .earing, 

"°"^^=-"'— '^--Uni.edS.e.an.SpecialJ 




^- Bragdon has been incarcerated f. ,u 
--~-.on..an™Spee..: r''"^^-'""--— "^ 

------^"on...on..i.j. :::—------ 

™--3.„„. ...3..,„„„„^ --~.c.forre,ief 

conviction and sentence. '''^' "^ ^^^^^^ his 
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March 27, 2002 



Respectfully submitted, 
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